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In a medical negligence context, and under the causation provisions enacted pursuant to Civil Liability 
Legislation in most Australian jurisdictions, the normative concept of “scope of liability” requires a 
consideration of whether or not and why a medical practitioner should be responsible for a patient’s harm.  
As such, it places a limit on the extent to which practitioners are deemed liable for a breach of the duty of 
care owed by them, in circumstances where a legal factual connection between that breach and the causation 
of a patient’s harm has already been shown.   
 
It has been said that a determination of causation requires ‘the identification and articulation of an evaluative 
judgement by reference to “the purposes and policy of the relevant part of the law”’: Wallace v Kam (2013) 
297 ALR 383, 388.  Accordingly, one of the normative factors falling within scope of liability is an 
examination of the content and purpose of the rule or duty of care violated – that is, its underlying policy and 
whether this supports an attribution of legal responsibility upon a practitioner.  
 
In this context, and with reference to recent jurisprudence, this paper considers: the policy relevant to a 
practitioner’s duty of care in each of the areas of diagnosis, treatment and advice; how this has been used to 
determine an appropriate scope of liability for the purpose of the causation enquiry in medical negligence 
claims; and whether such an approach is problematic for medical standards or decision-making.   
 
 
 
 
 
